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FOREWORD 

The prospect of a Scottish Parliament provided the context in which the 
Hume Lecture for 1997 had to be set. Given that the Parliament was to 
have restricted legislative competence, it seemed inevitable that the 
judges would be called upon to determine the specific question of 
where exactly these limitations lay. The David Hume Institute was 
therefore delighted when Lord Hope of Craighead, one of the Scottish 
Law Lords and a former Lord President of the Court of Session, 
accepted an invitation to deliver an address on the role of the courts in 
the new dispensation. Lord Hope's lecture was given before publication 
of the Scotland Bill on 18 December 1997, and therefore drew upon the 
light provided by the White Paper, Scotland's Parliament, published in 
July 1997, and the Government of Wales Bill, published in the week 
before the lecture was given. The text is printed here as delivered, but 
Lord Hope has taken the opportunity to add some notes on the actual 
provisions of the Bill. 

In his lecture Lord Hope provides a characteristically wide-ranging yet 
penetrative analysis of the new tasks confronting our courts in the light 
not only of devolution but also of the incorporation within British law 
of the European Convention of Human Rights. He concludes that the 
judges will be cast in the new and unfamiliar role of guardians of the 
constitution, with an extra burden likely to add significantly to the 
delay and expense of litigation unless new resources can be found. The 
JudicialCommitteeofthePrivyCouncilwillhaveaparticularlysensitive 
role as the court with the final word, albeit there are tricky issues about 
that court's relationship with the House of Lords in its judicial capacity. 

Lord Hope's lecture formed part of a series of events run by The David 
Hume Institute under the title "Working with a Scottish Parliament". 
Full details of this series are available on the Institute's website, 
http://WWUJ.ed.ac.uk/-hume. The Institute, while as ever expressing no 
view of its own on the matters raised, is delighted to be able also to 
publish in traditional form this further contribution to the discussion of 
Scotland' s-and indeed the United Kingdom's-future with a Scottish 
Parliament. 

Hector L MacQueen and Brian G M Main 
Directors of The David Hume Institute 

24 December 1997 
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WORKING WITH THE SCOTTISH PARLIAMENT: 

JUDICIAL ASPECTS OF DEVOLUTION 

It is a very great honour for me to have been invited to deliver this 
lecture-especially as it was only a few days ago, last Sunday on St 
Andrew's Day, that a monument to David Hume was unveiled in 
the High Street here in Edinburgh by the Principal of this University, 
Sir Stewart Sutherland. 

"Philosopher and Historian, Scot and European, Man of the 
Enlightenment" are the words which have been used to describe 
David Hume. It is not difficult to imagine that the prospect of the 
new Scottish Parliament would have appealed to him very much. 
After all, he was born in 1711, just 4 years after the abolition of the 
old Parliament. He was, above all, a philosopher; but I think that it is 
as a Scot and a European that he--"le bon David", as he was known 
in Paris-would have been most in touch with what I wo~d like to 
say to you this evening. This is because I believe \ that the 
constitutional settlement for Scotland which the Government is now 
laying before us has much more in common with the European 
model of a modern constitutional democracy than it has with 
Westminster. If we are to understand the relationship that will exist 
between the Scottish Parliament and the Scottish people, and the 
relationship which will exist between each of them and the judges, it 
is to Europe that we should look for guidance, not to the traditions 
and conventions which have grown up at Westminster over the past 
300years. 

I am, I must confess, a relative newcomer to this subject. It was in 
1962, just over 35 years ago, that I was first introduced to 
Constitutional Law. I remember the occasion very well. I had just 
begun my first year of what was then the Ordinary LLB degree at 
this University. Much of what was on offer to the students by way of 
teaching for that degree at that time was, by modern standards, 
rather elementary. There was little to excite the imagination. Most of 
it was limited to an exposition of the law as it then stood, without 
any real attempt at an analysis of why the law was as it was or an 
exploration of wider principles. 
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There was however one shining exception to all this. It was to be 
found in the class of Constitutional Law. Our teacher was Professor J 
D B Mitchell. His lectures were delivered only a few doors away 
from this room, which if my memory serves me correctly was at that 
time a students' common room where we would retire afterwards 
for coffee. We had almost no books on the subject. The first edition of 
his own book did not appear until our course was over. We had the 
current editions of Wade and Phillips and Dicey: Wade and Phillips, 
Constitutional Law, 7th ed., and the lOth edition of Dicey with 
Professor Wade's masterly introduction. But those books were not of 
course written from the Scottish standpoint. So if you wanted to pass 
the course you had to attend all the lectures. 

This was not at all the hardship that it might seem. John Mitchell was 
a most attractive lecturer. He had an unusual style, and his syntax 
and use of language made considerable demands upon the listener. 
But he was an enthusiast for his subject. A London solicitor by 
background, he had developed a deep interest in the constitutional 
law of Scotland and had become fascinated by what he had found 
here north of the Border. His enthusiasm was infectious. With him 
each lecture was an adventure. It is a great pity that he is still not 
with us and able to enjoy, as he most certainly would have done, the 
prospect of the great constitutional changes which we now face. 

When I look back at his lectures, and at his book, from the position 
which we have now reached I can see very clearly the extent of the 
rearrangement which is about to take place. Despite all the 
adventure and all the amusement, John Mitchell's lectures were 
really quite conventional. They were founded upon two basic 
principles. One was the sovereignty of Parliament. The other was the 
Union itself, by which all legislation was the responsibility of the 
Parliament at Westminster. To him devolution meant administrative 
devolution, and as a specialist in administrative law he was well 
aware of the extent to which, in that sense, the administration of 
Scottish affairs had been devolved to Scotland- practical devolution, 
as he pointed out in his book, to an extent greater overall than was 
perhaps, and perhaps still is, generally realised. There was then a 
legislature in Northern Ireland, whose relationship with Great 
Britain he described as semi-federal. But the arrangements there 
were regarded as a special case. There was no hint that he had in 
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mind the setting up of a new Scottish Parliament to which the power 
of legislation was to be devolved. 

I have shared these reminiscences with you because I should like to 
make it clear that my qualifications to talk about the judicial aspects 
of devolution-in the sense in which we now understand that 
word-are very limited. I took no part in the discussions which 
preceded the publication of the White Paper on devolution, 
Scotland's Parliament, which was published last July by the Scottish 
Office or that on human rights, Rights Brought Home: The Human 
Rights Bill, which was published in October by the Home Office. On 
these matters my position is simply that of an observer-although I 
am naturally taking a close interest in what is going on, because it is 
likely to affect the work which I shall be doing in the future. My 
thoughts may be of some interest to you, but I claim no special 
expertise in the subject. 

Let me now set out for you, very briefly, the pattern of this address. 
First, I should like to remind you of the proposals in each of these 
two White Papers as they affect the position of the judiciary. Then I 
should like to place these developments into the European, and also 
a wider international, setting. This is because I think that it is 
important to make ourselves aware of the fact that, while the 
proposals for Scotland may seem to us to be quite revolutionary, 
they are seen elsewhere as quite normal in a modern democracy. 
This has a direct bearing on the work of the judiciary, as 
jurisprudence which has been developed elsewhere will be helpful to 
us as we face up to the new questions which the judges will have to 
decide. Then, lastly, I should like to make some comments on the 
machinery which we are to be given for the resolution of questions 
about the legislative competence of the Scottish Parliament. 

The proposals 

I do not think that it is an overstatement to say that the proposals 
which are now before Parliament will bring about a fundamental 
change in the role of the judiciary. We have become accustomed in 
recent years, since the reforms in Court of Session procedure in 1985 
which were prompted by the remarks of Lord Fraser of Tullybelton 
in Brown v. Hamilton District Council 1983 SC (HL) 1, 49, to the 
process known as judicial review: RCS 1994, Chap 58. It may perhaps 
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be said that the extent to which the judges, in the exercise of the 
court's supervisory jurisdiction, may enter into areas hitherto 
thought to be the preserve of government policy has been revealed 
more vividly by decisions south of the Border than by the cases with 
which the Court of Session has been concerned. But one thing has 
always been clear until now, and that is that judicial review in its 
present form does not extend to bringing into question Acts of 
Parliament. 

The three propositions which Dicey made when contrasting the 
Sovereignty of Parliament with the legislative powers of non
sovereign law-making bodies were these: first, there is no law which 
Parliament cannot change; secondly, there is under the English 
constitution-a slip of the pen, surely: he must have meant 
"British" -no marked or clear distinction between laws which are 
not fundamental or constitutional and laws which are fundamental 
and constitutional; and thirdly, there does not exist in any part of the 
British Empire any person or any body of persons, executive, 
legislative or judicial, which can pronounce void any enactment 
passed by the British Parliament on the ground of such enactment 
being opposed to the constitution, or on any ground whatever, 
except, of course, its being repealed by Parliament: A V Dicey, Law of 
the Constitution, lOth ed. (1962}, pp 88--91. 

In a debate in the House of Lords on 3 July 1996 about the United 
Kingdom's existing constitutional settlement and the implications of 
the proposals for change (Hansard HL Debates, vol 573) the then 
Lord Chancellor, Lord Mackay of Clashfern, in developing his theme 
that the changes which were being advanced would be unwelcome 
ones, based himself firmly on these Diceyan principles. What he said 
was this: 

While the functions of government are not 
compartmentalised, the basic principles and divisions are 
clear. The primary function of law making rests with 
Parliament, the supreme law-making body. The Government, 
the Executive branch, must act within the law and the courts 
must apply and give effect to it. The role of the Courts in 
developing the common law should not be underestimated; 
but that role is developing principle, not creating wholly new 
law. Statute is the supreme source of law, and in any conflict 
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between the common law and the clearly expressed wish of 
the legislature in an Act of Parliament, the Act must prevail. 
(col1450) 

In his reply Lord Irvine of Lairg resisted the idea that Parliamentary 
Sovereignty would be infringed by the incorporation of the 
European Convention. As he put it, incorporation would be an 
exercise in sovereignty. He added that it was not beyond our wit to 
preserve Parliamentary Sovereignty, while at the same time allowing 
our citizens access to their own courts to secure their rights under the 
convention. (cols 1460-1461) 

It is now clear, both from the White Paper Rights Brought Home and 
from the Human Rights Bill itself, that the judges will not have 
power to declare Acts of Parliament void on the ground that they are 
inconsistent with the Convention. Paragraph 2.13 of the White Paper 
describes the position in this way: 

The Government has reached the conclusion the courts 
should not have the power to set aside primary legislation, 
past or future, on the ground of incompatibility with the 
Convention. This conclusion arises from the importance 
which the Government attaches to Parliamentary sovereignty. 

The model for incorporation is what has been referred to, somewhat 
loosely, as the New Zealand model, as the powers of the courts in 
that country in regard to their Bill of Rights Act are similarly limited. 
And there is, of course, no conflict between the doctrine of the 
sovereignty of Parliament at Westminster and the proposal to 
delegate legislative competence to a Scottish Parliament at 
Edinburgh. So we can take it that, while there may be room under 
the new arrangements for some widening of jurisprudence by the 
judges on issues of human rights in regard to Acts of Parliament, the 
doctrine of the Sovereignty of the Parliament in its traditional form 
will remain firmly in place at Westminster. 

But what of the Scottish Parliament in Edinburgh? To return to 
Dicey, he grouped together under one heading, namely that of the 
"non-sovereign law-making bodies" both municipal bodies such as 
railway companies, school-boards, town councils and the like, which 
possess a limited power of making laws but are not ordinarily called 
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legislatures, and bodies such as the Parliaments of the British 
Colonies-bear in mind that Dicey was writing in 1910 when the 
British Empire was still in being-and the Parliaments of countries 
on the European continent such as France and Belgium which, as he 
put it, are ordinarily called legislatures but are not in reality bodies 
which enjoy legislative sovereignty (pp 92-93). He said that the signs 
by which you may recognise the subordination of a law-making 
body are, first, the existence of laws affecting its constitution which 
such a body must obey and cannot change; secondly, the formation 
of a marked distinction between ordinary laws and fundamental 
laws; and, lastly, the existence of some person or persons, judicial or 
otherwise, having authority to pronounce upon the validity or 
constitutionality of laws passed by such law-making body (p 92). 

In Dicey's terms, therefore, the Scottish Parliament will be "law
making" but "non-sovereign". This will affect both the legislature 
itself- notwithstanding the fact that it will have been elected, as the 
Scottish Parliament will certainly be, by universal suffrage-and the 
judges, sheriffs and tribunal members who will have authority to 
pronounce on what it does. 

In our case it is already clear-we have yet to be given all the details 
as the Bill has not yet been published, although we do now have the 
Government of Wales Billl-that the Scottish Parliament will not be 
able to make laws which are inconsistent with the Act of Parliament 
which has defined its powers. Nor will it have power to legislate in a 
way which is inconsistent with the European Convention. Paragraph 
2.21 of the White Paper Rights Brought Home states: 

The Government has decided that the Scottish Parliament will 
have no power to legislate in a way which is incompatible 
with the Convention; and similarly that the Scottish Executive 
will have no power to make subordinate legislation or to take 
executive action which is incompatible with the Convention. 
It will accordingly be possible to challenge such legislation 
and actions in the Scottish courts on the ground that the 
Scottish Parliament or Executive has incorrectly applied its 
powers. If the challenge is successful then the legislation or 
action would be held to be unlawful. 
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So also for Wales. Clause 105 of their Bill2 provides that the 
Assembly will have no power to make any subordinate legislation 
which is incompatible with Community law or any of the 
Convention rights. 

So the validity of enactments by the Scottish Parliament will be open 
to judicial scrutiny in the Scottish courts and tribunals on both of 
these grounds- legislative competence in respect of the powers 
devolved to it from Westminster, and incompatibility with 
Community law and with the Convention. These courts in turn will 
be able to refer the matter, in the last resort, for determination by the 
Judicial Committee of the Privy Counci1.3 It seems that the Scottish 
courts and tribunals at all levels will be involved in this process, in 
contrast to the position under the Human Rights Bill which reserves 
to the Court of Session, to the High Court of Justiciary when sitting 
as a court of criminal appeal and to the House of Lords the power to 
issue declarators of incompatibility in regard to legislation enacted at 
Westminster and delegated legislation made under those 
enactments. The full extent of the power of the courts to strike down 
legislation will not be known until publication of the Government of 
Scotland Bill. Paragraph 34 of Schedule 6 to the Government of 
Wales Bill suggests that this may extend to the amendment or repeal 
of an enactment contained in an Act of the Parliament at 
Westminster by an Order in Council made by Her Majesty on the 
advice of the Judicial Committee which has been laid before and 
approved by a resolution of each House of Parliament.4 Subject to 
this reservation- and I am doing no more than summarising the 
relevant passages in the two White Papers and what we can now 
glean from the Government of Wales Bill- is to be the constitutional 
position of the Scottish Parliament within the United Kingdom. 

So it is not unreasonable to regard the moment when the Scottish 
people voted in favour of the setting up of a Scottish Parliament
even although the White Papers had not yet then been published, 
and the referendum was directed to the broad issue only and not to 
the detail- as the moment when constitutional review of its 
legislation by the judges was conceived. 
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The European setting 

Let me then try to set the position in which the Scottish Parliament 
will find itself into the wider context. This is important, because at 
first sight one might be tempted to see the constitutional settlement 
for Scotland as an inferior model when compared with the Sovereign 
Parliament at Westminster-to say, why should legislation which is 
an expression of the will of the Scottish people in their Parliament be 
subject to judicial review when legislation made south of the Border 
is not? But to those who are attracted by such arguments I would 
say-look at what is going on elsewhere in Europe and in the 
Commonwealth. It is also important to examine the wider context, 
because of what we may have to learn from the other countries. In 
order to appreciate the full force of what constitutional review will 
mean for the legislative process in the Scottish Parliament, we ought 
not to confine our attention to what has happened and is happening 
here at home. David Hume, that most outward looking of men, 
would certainly have agreed with this. We need to examine the way 
in which constitutional review is currently being exercised in other 
countries, as there is now general recognition almost everywhere else 
among the Western democracies that one of the essential foundations 
for the rule of law is a written constitution within which the 
legislature must work as well as the executive. The opportunity for 
the review of legislation by the judges is seen as the ultimate 
safeguard, to ensure that the principles of the constitution are 
observed in the interests of the people for whom the constitution is 
the basis of their democracy. 

Constitutional review is a relatively new idea in Europe. The 
combination of vested interests and inertia is a powerful force 
against change in matters of government. It requires at least as great 
an opposite force to bring change about. So it has been in this 
century. The current machinery for this form of control over 
legislation was not put in place on the continent of Europe until after 
the end of the last war, except in Austria where it was introduced in 
1920. But since then there has been, except perhaps in Scandinavia, a 
strong movement towards the creation of specialised constitutional 
courts charged with the responsibility of ensuring that the legislature 
exercises its legislative function in conformity with constitutional 
rules and principles. As matters stand today, a majority of the 
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member states within the European Union have a specialised 
constitutional court with power to strike down inconsistent 
legislation, although their functions vary significantly from state to 
state. Austria (1920), Belgium (1989), France (1958), Germany (1951), 
Italy (1953), Luxembourg (!996), Portugal (!976) and Spain (1980) all 
now have a permanent constitutional court of some kind; and in 
Greece, in the event of the need for one to resolve a constitutional 
dispute, the constitution provides for an ad hoc constitutional court 
to be set up. 

The Scandinavian countries apart-and leaving aside also the United 
Kingdom and Ireland- this leaves only the Netherlands. In their case 
article 120 of the Constitution contains a formal prohibition against 
judicial control of legislation on the grounds of its constitutionality. 
But even in that country it is recognised that the judges have an 
increasingly important part to play, as there is ample opportunity for 
judicial control to ensure that legislation is in accordance with the 
norms of international law-notably EC law and the European 
Conven~on of Human Rights. 

Looking at the international scene more widely still, one can see that 
most of the common law systems, or systems with substantial links 
with the common law, now recognise some form or other of 
mechanism for the constitutional review of legislation. In most cases 
this is achieved without the need for a specialised constitutional 
court. The function is exercised by the ordinary courts, with a right 
of appeal to the supreme court. The best known and oldest example 
is the United States Supreme Court, but there are many other 
examples. Canada and New Zealand may be referred to among the 
countries within the Commonwealth as also until1 July 1997 could 
Hong Kong, whose Basic Law relating to rights and freedoms 
remains in place in the new Special Administrative Region within 
the People's Republic of China which Hong Kong has now become. 
The Supreme Court of Canada and the High Court in New Zealand 
have each acquired major new responsibilities, following the 
incorporation of laws relating to fundamental rights and freedoms 
into domestic law; see the Charter of Rights and Freedoms in Canada 
under the Constitution Act 1982 and the Bill of Rights Act 1990 in 
New Zealand. 
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South Africa, on the occasion of its new constitution of 8 May 1996, 
expressly abandoned the constitutional model founded on the 
sovereignty of Parliament to which it had previously adhered. It 
adopted instead the principle that the constitution was sovereign. 
The principle of Parliamentary sovereignty had become discredited 
during the time of apartheid, when a Parliament which was elected 
solely by the white minority and in which all the other races in that 
country were unrepresented was able to pass laws which suppressed 
the rights and freedoms of the majority. Freedom to exercise the 
fundamental rights and freedoms in the new constitution was 
guaranteed to all citizens by the setting up of a new judicial order in 
the form of a constitutional court with supreme authority in all 
constitutional matters. This was seen as an essential step in the 
provision of the necessary guarantees and safeguards. 

In France the idea that judges could review laws passed by the 
legislature was for a long time resisted on the grounds of the 
absolute sovereignty of Parliament. The enactments of the French 
Parliament were regarded as the expression of the will of the French 
people. That was one of the achievements of the Revolution and it 
was recorded in a Declaration of 1789. But the Constitution of the 
Fifth Republic of 4 October 1958 introduced a new system for the 
review of Acts of Parliament on the grounds of their 
constitutionality. This function was given to a new body called the 
Conseil Constitutionnel. 

As a constitutional court, both its functions and its composition 
differ in many respects from what is found in other countries. Its 
functions have been developed slowly but significantly since its 
inception. In 1958 the principal function of the Conseil 
Constitutionnel was seen to be to determine the respective areas to 
be covered by legislation on the one hand and executive action on 
the other-as a means of upholding the power of the executive as 
against that of the legislature. There was also a power to monitor 
presidential and parliamentary elections and referendums under 
articles 58, 59 and 60 of the constitution. Four bodies only were to be 
entitled to apply to the Conseil Constitutionnel for the constitutional 
review of an Act of Parliament or a treaty before it came into force. 
These were the President of the Republic, the Prime Minister and the 
Speakers of the Senate and the National Assembly. Nobody seems to 
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have foreseen at the outset that the Conseil would come to occupy a 
pivotal place in the protection of fundamental rights and freedoms, 
on the same pattern as that found elsewhere in Europe and in North 
America. 

But that is what has happened. It is the r~sult, first, of a decision 
given on 16 July 1971 by the Conseil which recognised that the 
preamble to the Constitution of 1958 had constitutional status and, 
secondly, of a constitutional amendment of 29 October 1974 which 
extended the right to challenge an Act of Parliament as 
unconstitutional to 60 deputies in the National Assembly and 60 
Senators. This amendment had a immediate effect on the number of 
references made and on the kind of enactments which were referred. 
The opposition was given a means of challenging the 
constitutionality of laws of which it disapproved. So the Conseil 
Constitutionnel now sees itself as the guarantor of the consistency of 
legislation by the French Parliament with the totality of all the rules 
and principles which have constitutional status in France. The only 
significant limitation on its powers is that its function is confined to 
the review legislation before it takes effect. There is no opportunity 
of constitutional review by the Conseil Constitutionnel or any other 
body in France once the legislation has been brought into force. 

One function is absent from the list of the functions given to the 
Conseil Constitutionnel in France which is regarded as essential to 
the work of the constitutional courts in other countries. This is that of 
deciding issues as to the legislative competence of autonomous 
regions or communities as compared with that of the state 
legislature. The principle of the indivisibility of the French Republic 
makes this impossible. There are no autonomous regions in France. 
Under the French Constitution devolution of legislative power to an 
assembly in Brittany, for example, would be unconstitutional. If 
Scotland was part of France there would be no question of setting ~p 
a Scottish Parliament. In this respect a union with the "auld enemy", 
England, rather than with our partner in the "auld alliance", France, 
has proved to be more benign. 

But the position is different in Belgium, Germany and Spain. In 
Belgium the principal function of the Court of Arbitration, as it is 
called, is to adjudicate on such disputes between the state and the 
regional legislatures. This is a delicate matter, in view of the deeply 
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rooted differences in language and traditions in the various parts of 
that country. In Germany the Federal Constitutional Court has the 
function of adjudicating on disputes about legislative competence 
between the State and the Lander in a country where, as the name of 
the court indicates, the constitution is a federal one. In Spain the 
constitution is not federal, but legislative power has been devolved 
to what are termed autonomous communities-Catalonia and the 
Basque Country, for example. The devolution of legislative power to 
such autonomous communities inevitably raises issues of 
interpretation as to where the boundaries lie regarding each 
community's legislative competence and that of the State. It is the 
function of the Spanish Constitutional Court to decide these issues. 

In each of these three countries the function of constitutional review 
has brought along with it the function of reviewing legislation in 
regard to fundamental rights and freedoms. These have been 
enshrined in the constitution as a result of their incorporation from 
international law. Thus constitutional review is not, in the European 
context, limited to narrow issues about the meaning of words in the 
constitution relating to legislative competence. It is seen as a wide 
ranging function, as each constitution has set out the standards in 
regard to rights and freedoms to which legislation must adhere. The 
constitutional court is the ultimate guarantor of the fundamental 
rights and freedoms enshrined in the legal system as a whole. 

So you can see that the proposals in the two White Papers set out a 
constitutional settlement for Scotland which is not very far removed 
from that already established elsewhere in the European Union and, 
if one takes in Canada and South Africa as the models, elsewhere in 
the Commonwealth. 

The machinery 

It is time now to return to this country and to examine some of the 
practical implications for us, and in particular for the judiciary. 

1. The first point which must be made is that the consequences of 
devolution for the judicial process at all levels- at first instance as 
well as on appeal and, as Schedule 6 to the Government of Wales Bill 
makes clear, in our tribunals as well as in our courts- will not be 
confined to what one might regard as demarcation disputes as to 
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whether the Scottish Parliament is legislating within the powers 
given to it by Westminster. 

That such questions will arise from time to time is almost certainly 
inevitable. Paragraph 4.16 of the White Paper Scotland's Parliament 
describes the procedures which will be put in place to ensure so far 
as possible that any potential difficulties are identified and 
eliminated before enactment. Paragraph 4.17 describes the procedure 
for the reference of unresolved disputes between the Scottish 
Executive and the UK Government before Royal Assent is given to a 
Scottish Bill to the Judicial Committee of the Privy Council. These 
procedures ought to eliminate most of the possible grounds for 
criticism. But, as the last sentence of that paragraph recognises, 
provision will have to be made for the resolution of any subsequent 
disputes. This is because it will be open to any party who can 
demonstrate an interest to do so to raise a question about the 
competence of Scottish legislation at any time after Royal Assent. 
There will be no time limit after which a Scottish Act will acquire 
immunity. Nor will there be any limit on the proceedings in which 
such questions may be raised. A challenge to a Scottish Act on the 
ground that it was ultra vires will be competent in any court and any 
tribunal in which that Act is sought to be enforced-and, although 
the ordinary processes of appeal will no doubt be available, 
provision may also be made to enable the lower courts and tribunals 
to refer the issue to the superior Scottish Courts for decision, and 
from there to the Privy Council, on the analogy of principles now 
well established in the case of references to the European Court of 
Justice in Luxembourg. 5 

The burden of extra work which this will cause, and the potential for 
delays in the resolution of proceedings both civil and criminal, is not 
easy to predict. Paragraph 3 of Schedule 6 to the Government of 
Wales Bill states that a devolution issue shall not to be taken to arise 
in any proceedings merely because of any contention of a party to 
the proceedings which appears to the court or tribunal to be 
frivolous or vexatious. We can expect a similar provision in the 
relevant schedule to the Government of Scotland Bill.6 I venture to 
suggest therefore that, if one leaves aside the potential which it will 
give for the taking of points of this kind by the party litigant- the 
person who is, as Lord McCluskey put it in the House of Lords on 3 
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November 1997 in the debate on the second reading of the Human 
Rights Bill (HL Debates, vol. 582, col1268), consumed with a passion 
for his or her own case-the burden will not be very great. The 
potential for disruption if an Act which has come into force and been 
applied widely is then declared to be invalid by the court is so 
obvious that one can assume that every care will be taken to prevent 
such a result. 

But the potential for challenge on the ground that a Scottish Act is 
incompatible with the Convention-a challenge on human rights 
grounds, which cannot be dismissed as frivolous or vexatious- is a 
quite different matter. Of course, not every human activity is the 
subject of Convention law. This is because not every human right has 
been enshrined absolutely in the Convention. Life (art 2) and liberty 
(art 5) have been; but not the pursuit of happiness. Freedom from 
torture (art 3) and slavery (art 4) have been; but not freedom from 
hunger or from poverty. The right to a fair trial (art 6) and to the 
imposition of no retroactive penalties (art 7) have been; but not 
guarantees of universal free legal assistance. There are rights to 
respect for private and family life (art 8), to freedom of thought and 
religion (art 9), to freedom of expression (art 10), to freedom of 
association (art 11) and to property (art 1 of the First Protocol); but all 
these rights are qualified by public interest considerations which in 
some instances may require them to be modified. The list is 
incomplete in comparison, for example, with that set out in the 
Constitution of the United States of America and its Amendments. 
Nevertheless there is still ample scope for debate and for litigation. I 
believe that it is bound to add substantially to the burden of work in 
our courts and to the potential for delay. 

With careful draftsmanship the division of power between 
Westminster and the Scottish Parliament ought to be capable of 
being stated with sufficient clarity to avoid these problems, although 
perhaps not entirely to eliminate them. Although it may be hoping 
for too much to say that there will be few challenges, the number of 
occasions for a successful challenge is likely to be few. But the 
language of the Convention is not blessed with that kind of accuracy. 
It was not designed for the task which it will have to serve in this 
country. It was, as Lord Wilberforce said in the same debate (col 
1277), an agreement between states as to the standards to be 

14 



observed. It contains expressions of principle, but these may offer 
scope for differences of view about their application to particular 
enactments. And the jurisprudence which is to be found in the case 
law on human rights is a developing jurisprudence, which knows no 
fixed boundaries. 

The first point to be made about the machinery therefore is that the 
judicial consequences of devolution will be considerable, as the 
system will have to be able to deal quickly and effectively at all 
levels with broad human rights questions as well as with narrow 
questions about vires. 

2. No doubt it is true that human rights questions are already with 
us, and that the opportunity for applying such questions to UK 
legislation and to executive action would have been with us anyway 
as a result of the Human Rights Bill even if there was to be no 
devolution to a Scottish Parliament. In T, Petitioner, 1997 SLT 724 the 
Inner House of the Court of Session was able at last to depart from 
Kaur v Lord Advocate 1981 SLT 322 and open up the possibility of 
using the Convention in Scotland as an aid to the construction of a 
statute. 

But Clause 3 of the Human Rights Bill takes this process a significant 
step further, by providing that, so far as it is possible to do so, 
primary legislation and secondary legislation must be read and 
given effect in a way which is compatible with the Convention 
rights. As for actings by the executive, we are already on the 
threshold of important changes in our approach. In McLeod v HM 
Advocate 1997 GWD 35-1748 the High Court of Justiciary recently 
referred to a larger court the question whether the prosecution was 
obliged by art 6(1) of the Convention to disclose all material evidence 
for or against the accused, since the issues were of great importance 
and required proper consideration of the relevant jurisprudence of 
the European Court of Human Rights. Clause 7 of the Human Rights 
Bill will open up a whole new chapter in this regard. 

My point here is that devolution will bring with it the opportunity 
for the raising of further questions of this kind in regard to an Act of 
the Scottish Parliament which may lead, if successful, to the striking 
down of such an Act on the ground of incompatibility by the court. 
Some idea of the extent of the innovation can be gained from clause 
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109 of the Government of Wales Bill,7 which enables the court which 
decides that the Assembly did not have power to make a provision 
of subordinate legislation to remove or limit the retrospective effect 
of the decision, or to suspend its effect for a period to allow the 
defect to be corrected, having regard to the extent to which persons 
who are not parties to the decision would otherwise be adversely 
prejudiced. The flurry of activity which occurred at the time of the 
Poll Tax, when several reluctant community tax payers sought to 
withhold payment on the ground that the legislation was in breach 
of Articles IV and XVIII of the Act of Union 1707, is an indication of 
what may happen once this new jurisdiction gets under way: see 
Murray v Rogers, 1992 SLT 221; Fraser v MacCorquodale, 1992 SLT 229; 
Pringle, Petitioner, 1991 SLT 330. Some others, invariably party 
litigants, then sought on similar grounds to challenge legislation 
providing for another unpopular form of levy, the imposition of 
parking charges on the motorist. Wherever something is unpopular 
someone will always be found who will want to object to it. 
However far-fetched the point, the court will have to deal with it, 
and a reasoned decision will be required. 

In the short term at least, until things have settled down, the new 
system will ·have significant implications for the provision of 
resources at all levels if the burden of extra work is not to cause 
unacceptable delay in maintaining the ordinary business of our 
tribunals and our courts. 

3. Then there is the question as to which court is to have the last 
word. The proposal in both White Papers is that questions of vires 
and questions of compatibility with the Convention should both be 
referred in the last resort to the Judicial Committee of the Privy 
Council. The White Paper Scotland's Parliament stated that the 
Judicial Committee is to consist for this purpose only of the Lords of 
Appeal in Ordinary. This proposal was plainly an innovation, in at 
least three respects. This is because the court of last resort for all 
other appeals in civil cases from Scotland is the House of Lords, not 
the Judicial Committee of the Privy Council; because there is no 
appeal either to the Judicial Committee of the Privy Council or to the 
House of Lords from decisions of the High Court of Justiciary; and 
because membership of the Judicial Committee is not restricted to 
the Lords of Appeal in Ordinary for the exercise of any of its other 
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judicial functions. As to the last point, paragraph 33 of Schedule 6 to 
the Government of Wales Bill8 has revealed that a more liberal view 
has now been taken, as it provides that retired Lords of Appeal in 
Ordinary may now sit on the Judicial Committee as well as those 
persons who hold or have held high judicial office in the United 
Kingdom9 and are also Privy Counsellors. The Lord President and 
the Lord Justice-Clerk for the time being are, by virtue of their office, 
always made Privy Counsellors, as also is the Lord Advocate. So the 
present and past holders of these offices who are on the Scottish 
bench will be eligible to sit as well as retired Law Lords. This means 
that there will be an opportunity for more judges from Scotland to sit 
on this Committee than was indicated by the White Paper. 

I think that I can understand the sentiments which led to the view 
that it was unacceptable for the House of Lords--one of the two 
Houses of Parliament at Westminster-to adjudicate on the validity 
of Acts passed by the Scottish Parliament, especially in regard to 
matters originating in the High Court of Justiciary. It may also have 
been thought that there would be some practical advantages in using 
the Judicial Committee of the Privy Council. There is the advantage, 
which I have just mentioned, of a wider membership. Its procedures 
may be more flexible than those of the Appellate Committee, which 
can deal only with appeals referred to it by the House and must 
report its decisions to the House by which the orders disposing of all 
appeals must be made. It has also been suggested that the Judicial 
Committee might sit in Scotland, which the House of Lords itself 
plainly could not do-although I think that the prospect of its ever 
doing so is rather unlikely in view of the administrative problems 
which this would cause. 

Had the only issues which were being contemplated been those 
about the legislative competence of the Scottish Parliament in its 
relationship with Westminster- and that of the Welsh Assembly 
under the Government of Wales Bill-there would have not been 
much else that one would want to say about the arrangement. The 
practical advantages would have outweighed the disadvantages. As 
it is, in view of the wider range of subjects which may come before it 
as a result of the Human Rights Bill, there are some other points 
which now need to be made. 
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4. It is true that, as matters stand at present, it is the Judicial 
Committee of the Privy Council and not the House of Lords which 
deals with constitutional questions of the kind that devolution will 
bring to Scotland. You can find a practical demonstration of this 
point if you look at the Index of the Law Reports for England and 
Wales. There is no entry under the list of titles of its principal subject 
matter under the heading of "Constitution", nor is there one under 
the heading of "Human Rights". But you will find these headings in 
the subtitles of the cases listed under the names of various 
Commonwealth countries which still send appeals to the Privy 
Council-notably Jamaica, Barbados, Mauritius, New Zealand, 
Trinidad and Tobago and St Vincent and the Grenadines. It is now 
quite common for constitutional points to be raised in the Privy 
Council, on subjects as diverse as whether it is a breach of a human 
rights clause in the constitution for a person who is facing the 
carrying out of a death sentence to have his execution delayed for 
several years: Pratt v Attorney-General for Jamaica [1994] 2 AC 1; 
Henfield v Attorney-General for The Bahamas [1997] AC 413; and 
whether the same criticism can be made of the police when they 
towed away to the compound at the local police station a car which 
had been parked within nine metres of a road junction: Alleyne-Forie 
v Attorney-General of Trinidad and Tobago, 20 October 1997. In a case 
which we were hearing only last week in the Privy Council, Matadeen 
and Another v Pointu and Others, the question was whether a ·decision 
of the Minister to include an oriental language for ranking purposes 
in examinations for the certificate of primary education, the best 
results in which secure places in the best secondary schools, was a 
breach of a human rights clause in the Constitution of Mauritius and 
thus unconstitutional. 

But the introduction of the Human Rights Bill has introduced a new 
dimension into this debate. It is clear that no change is being 
proposed for the ordinary method of handling appeals from England 
and Wales or from Northern Ireland, nor is any change being 
proposed for the ordinary method of handling appeals from 
Scotland where no question is raised about the validity of an Act of 
the Scottish Parliament. All these appeals will continue to go to the 
House of Lords, whose Appellate Committee is largely staffed by, 
but not confined to, the Lords of Appeal in Ordinary. Retired Law 
Lords can sit on this Committee, as also can other Lords of Appeal-
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that is, members of the House who hold or have held high judicial 
office in the United Kingdom or, as in the case of Lord Cooke of 
Thomdon from New Zealand, elsewhere in the Commonwealth. At 
present these include the Lord President, the Lord Chief Justice of 
England and the Master of the Rolls, all of whom are currently Life 
Peers but not Lords of Appeal in Ordinary. Unless the proposals are 
changed, there will be one route for one category of human rights 
questions and another route for all the rest. 

On one view this ought not to matter very much, as the Lords of 
Appeal in Ordinary-the permanent staff, one might say-will 
continue to serve on both Committees and, in the case of the House 
of Lords, almost certainly to command the majority. But there are 
other considerations. It is clear that the House of Lords is the senior 
of these two bodies in the judicial hierarchy. This is partly because of 
its composition, because only the Law Lords can sit in the House. But 
it is also because of the nature of their judgments. This point was 
made very clearly by Lord Reid, in a speech which he made to the 
Society of Public Teachers of Law in 1972 (12 JSPTL 22): 

If you compare the quality of Privy Council judgments with 
speeches in the House of Lords for a long time back I think 
you will agree that from the point of view of developing the 
law Privy Council judgments have been much inferior. They 
are perfectly adequate to decide the particular case but not 
often of wider importance. Yet the same Law Lords have sat 
and they have taken just as much trouble. The reason is that a 
single judgment must get the agreement of at least all in the 
majority so it tends to be no more than the highest common 
factor in their views. So often in the House of Lords it is the 
second or third speech which now carries the greatest weight 
but we would not have had it if there had been only one 
judgment. 

In Broome v Cassell [1972] AC 1072, 1084H he said: "With the passage 
of time I have come more and more firmly to the conclusion that it is 
never wise to have only one speech in this House dealing with an 
important question of law." 

One might think that questions as to the legislative competence of 
the Scottish Parliament and the compatibility of its measures with 
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the Convention will, at least in the early stages, raise important 
questions of law on which more than one speech might be desirable, 
especially as similar questions will be decided in the House of Lords 
where each Lord of Appeal is at liberty to deliver his own speech. 
There does seem therefore to be some imbalance between these two 
routes, and it may now be thought to be preferable that they should 
not be separated. 

In any event further thought will clearly have to be given to as to 
how any possible conflicts between the Judicial Committee and the 
House of Lords in the exercise of their separate jurisdictions can be 
avoided. 

5. Schedule 6 to the Government of Wales Bill indicates that a 
satisfactory solution has now been found to the question raised by 
the White Paper, as to whether provision should be made to enable 
more Scottish judges to sit in the court of last resort on these 
matters.lO But there is no getting away from the fact that a difference 
in the composition of these two bodies will bring with it the 
possibility of a difference of view between the Judicial Committee 
and the House of Lords on issues about which the risk of differences 
of view should be kept to a minimum. It would be unsatisfactory if 
these two bodies were to disagree on a question as to whether a 
particular piece of legislation which-as is not unusual-had been 
enacted in the same terms in a Scottish Act as one passed by the 
Parliament at Westminster was or was not compatible with the 
Convention. 

This is not as fanciful a possibility as, at first sight, it might seem. The 
Judicial Committee will follow a decision of the House of Lords 
which covers the point at issue. So if the House of Lords gets there 
first, there ought not to be any serious difficulty. But the Judicial 
Committee is not the final judicial authority for the determination of 
questions of English law. Nor will it be the final authority for the 
determination of questions of Scots law which fall outside the 
jurisdiction of the Judicial Committee of the Privy Council. These 
matters are the responsibility of the House of Lords in its judicial 
capacity, and the respect which is given to judicial precedent does 
not require the House of Lords in that capacity to follow decisions of 
the Privy Council: Tai Hing Cotton Mill Ltd v. Lui Chong Hing Bank 
[1986] AC 80. Difficult questions could arise if the Judicial 
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Committee were to be the first to deal with an issue and it then dealt 
with it in a way with which the House of Lords, when it came to deal 
with the same issue, did not agree. The British Constitution is a 
strange institution, but it is unlikely to have seen anything more 
strange than two courts of last resort within the United Kingdom 
which were at liberty to disagree on issues of such fundamental 
importance as the compatibility of legislation with human rights. 

On the other hand I believe that there are sound reasons of principle 
for saying that the mere fact that the Judicial Committee had a 
majority of members from one side of the border-this need not 
always happen, as it may have at least one member from Northern 
Ireland-should not in any way diminish its authority. The best 
reason of all is that the place of residence within the United Kingdom 
and the nationality of the judges who are to be required to adjudicate 
on these issues ought to play no part in the resolution of such 
disputes. The question whether they are Scottish, Welsh, English or 
from Northern Ireland ought to make no difference whatever to the 
result. And we should remember that an answer to the question 
whether a measure of the Scottish Parliament is within its 
competence will not just affect the people of Scotland. If it is a 
question as to whether the legislative authority rests with the 
Scottish Parliament or with Westminster, it will be a United 
Kingdom issue in which both legislatures will be equally interested. 
If it is a question as to whether the measure is compatible with the 
Convention, it is the United Kingdom jurisprudence about the 
meaning and effect of the Convention which will have to be applied. 
It would be unacceptable to have one view about compatibility north 
of the Border and another view in the south. 

So if the Privy Council is to become the constitutional court for 
Scotland-and that, in essence, is what it will become-it should be a 
court of law which is entirely independent of pressures of 
nationality, background or geography, whether from the north or 
from the south. But that is entirely in keeping with its long history as 
the court of last resort for so many other jurisdictions in all parts of 
the Commonwealth. 
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Sovereignty 

Where then does this leave the issue of sovereignty? Although I was 
not involved in the discussions, I believe that the guiding principle 
for Charter 88, during its development of the ideas for a Scottish 
Parliament which have now become government policy, was that of 
self-determination-the idea that the Scottish nation had the right to 
determine its own method of governance. There was a strong belief 
in the sovereignty of the Scottish people, in its right to the ownership 
of ideas as to how to run its own future. 

But it would be wrong to see the place which the judges will occupy 
in the new arrangement-especially the Scottish judges, on whom 
will rest the primary responsibility-as in conflict with this principle. 
For if there is to be a constitution for Scotland-and I repeat that this 
is, in effect, what we are to have in these two enactments-the Acts 
of the Scottish Parliament will need to comply with it, in the same 
way as will the actings of the Scottish Executive. If there are to be 
disputes about whether or not an Act is constitutional, there must be 
some means of resolving them. The judges will be there to resolve 
those disputes, not to create them. And by placing the adjudication 
of these disputes in the hands of the judges we will be following the 
tradition in Europe. There the opportunity for review by an 
independent judiciary adds legitimacy to the whole process. It is an 
incentive to the legislature to prepare and scrutinise its own 
legislation, in order that there shall be no such disputes. Moreover 
we will be following the European tradition which says that the 
constitution belongs to the people and not to Parliament. Parliament 
is the home of the legislator and is the domain of politics. In a 
famous phrase, the Westminster Parliament, once elected, is an 
elected dictatorship. But in a constitutional democracy, which is 
what Scotland will be under the new arrangement, it is the 
constitution itself which is sovereign. 

The challenge which lies ahead for the judges, both in Scotland and 
in London, is to ensure that the same respect is given to the new 
principle of constitutional sovereignty as has in the past been given 
to the sovereignty of Parliament. The strength and independence of 
the judiciary will be crucial to this process. But so also will the care 
and sensitivity with which the issues must be addressed. To hold the 
balance of power, which is what the judges will be doing, is never 
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easy. In matters of such importance it is a great responsibility. But I 
believe that our judges are well equipped for the task, and that they 
will follow and enhance the example of judges in so many other 
countries in Europe and the Commonwealth when the new order of 
constitutional sovereignty is set up. 

Endnotes 

1 The Scotland Bill was published on 18 December 1997. It bears a shorter 
title than the Government of Wales Bill, and it contains fewer clauses and 
schedules-116 clauses and 8 schedules, as compared with the 149 
clauses and 14 schedules in the Bill for Wales. This is a commendable 
achievement, in view of the fact that the Scottish Parliament will have a 
much more significant tole than the Welsh Assembly. In taking the 
words "Scotland Bill" as its short title the Bill follows the precedent set 
by the Scotland Act 1978, c 51. The Bill for Wales follows the precedent 
set by the Government of Ireland Act 1914, 4 &5 Geo. 5, c 90, and the 
Government of Ireland Act 1920, 10 & 11 Geo. 5, c 67. 

2 See clause 28 of the Scotland Bill. 

3 See clause 91 of and Schedule 6 to the Scotland Bill. Provisions to the same 
effect are contained in clause 108 and Schedule 6 to the Government of 
Wales Bill. The Government of Ireland Act 1920, sections 49(c) and 50, as 
amended by the Irish Free State Consequential Provisions Act 1922, 13 
Geo. 5, c 2, Schedule 1, paragraph 6 (2), provides that the final court for 
the determination of questions as to the validity of Acts passed by the 
Northern Ireland legislahlre is the House of Lords. 

4 See clauses 94 and 102 of the Scotland Bill, which make it clear that this 
provision is concerned only with subordinate legislation made under the 
powers given by the Bill, not with decisions of the Judicial Committee. 
The Judicial Committee will not therefore have any jurisdiction in regard 
to Acts by the Parliament at Westminster. The wording of clause 94(2) 
suggests that the Judicial Committee is to be given power to take and 
promulgate its own decisions instead of, as at present, tendering its 
advice to Her Majesty with a view to the making of an Order in Council 
to that effect. 
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5 See Schedule 6, paragraphs 7 to 11 of the Scotland Bill. 

6 See Schedule 6, paragraph 2. 

7 See clause 93 of the Scotland Bill. 

8 See clause 94(2) of the Scotland Bill. 

9 Those who hold or have held high judicial office in those countries and 
colonies within the Commonwealth which still send appeals to the Privy 
Council and are Privy Councillors are also eligible. It is not possible to 
appoint as Privy Councillors senior members of the Judiciary in those 
countries which are republics within the Commonwealth. In the past 
year however two senior judges from New Zealand have sat in this 
capacity: Lord Cooke of Thomdon and Mr Justice Gault. 

10 See clause 94(2) of the Scotland Bill. 
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